Republic of the Philippines
DEPARTMENT OF THE INTERIOR AND LOCAL GOVERNMENT
REGION XIII (Caraga Region)
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DILG Agusan del Norte 1] TIME: __ ){):{t o/
Provincial Capitol ' \;, o
Butuan City { ——————

Dear OIC PD Chua:

This refers to your letter requesting for legal opinion whether the Sanggunian
should immediately accommodate an Indigenous People Mandatory Representative
(IPMR) even in the absence of salaries and benefits brought about by personal services
limitations for the said calendar year.

We have no cogent reason to depart from the previous opinions of the Department
on the matter, two of which are attached hereto for your ready reference (DILG Legal
opinion No. 20, S. 2011 dated May 31, 2011 and DILG Legal opinion No. 07, S. 2013 dated
22 February 2013).

This opinion is rendered without prejudice to any contrary opinion of competent
higher authorities and the courts.

Thank you very much and God bless!

Truly vours,

R

LILIBETH'A’ FAMACION, CESO III
Regifénal Director [}
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REPUBLIC OF THE PHILIPPINES
DEPARTMENT OF THE INTERIOR AND LOCAL GOVERNMENT
A. Francisco Gold Condominium 1l
EDSA Cor. Mapagmahal St.. Diliman
Quezon (it ipd Sk

LEGAL SERVICE "
DILG OPINION No. 20 s. 2011

MAY 3 1 T
DATU WILFREDO L. SANGGAYAN
Indigenous Peoples Representative
Kabasalan, Zamboanga Sibugay

Dear Mr. Sanggavyan:

This has reference to your letters dated 24 March 2011 and 18 April 2011,
respectively, wherein you are requesting the Department's legal opinion on the
following issues:

“i. Is there a need for the Chief Executive ro accept rhe duly
selected Mandatory Indigenous Peoples Representative betfore assumption
ro office as member of the fegislative council?

2. Is it within the prescribed power of the Local € hief Fxecurive to
accept or otherwise the dulv sclected ICCs/IPs representative to the

Saneounian?

3. Is there a need for the Sanggunian concerned ro pass and
approved (sic) a resolution accepting and concurring the duly selected
Mandatory Indigenous Peoples Representarive before assumption 1o office
as member of the legislative council?

£ s it within the power of the Sanggunian ro resolve any questions
on the legitimacy of the selection of the [CCs/IPs representative duly
aftirmed by NCIP and recognized by DILG?

5. Is it within the power of the Sanggunian to pass and approve a
resolution to inhibit, suspend and withhold the salaries and other benefirs
of an incumbent Sectoral Representatives particularly the [CCs/TPs
representative for questions of legitimacy of their selection?"”

We shall answer your first up to third queries in one (1) discussion since they
are interrelated.

In repiy thereto, Republic Act 8371, otherwise known as the "Indigenous
Peoples Rights Act of 1991" was approved and signed into iaw on 29 October 1997.
Said law provides that the Indigenous Cultural Communities /Indigenous Peoples
(ICCs/1Ps)) have the right to participate fully, if they so choose, at all levels of
decision-making in matters which may affect their rights, lives and destinies
through procedures determined by them as well as to maintain and develop their
own indigenous policitcal structures. Said law recognizes the policy of the State in
affording the indigenous people communities adequate representations in the local
sanggunians at all fevels.

Precisely, pursuant to Section 6, Rule IV of the Implementing Rules and
Regulations of RA 8371, it is mandated that the ICCs/IPs shall be provided



mandatory representation in all policymaking bodies and in local sanggunians.
ICCs/IPs representation shall be made proportionate to their population, and shall
haye the same privileges as the regular members of the local sanggunians and/or
policy making bodies.

On 28 October 2009, the NCIP again issued NCIP Administrative Order No.
001, series of 2009 prescribing national guidelines for the mandatory
representation of Indigenous Peoples in the local sanggunians.

Sections 11, 12, 13 and 16 of NCIP AO No. 001, series of 2009 provide and
we guote:

"SECTION 11. Term of and Removal from Office. The term of office
of the IPs mandatory representative in the local legislative councils shall
be for a period of three (3) vears trom the date of assumption to office and
can be re-indorsed for another term by the ICCs/IPs constituents but in no
case shall the representative serve for more than three (3) consecutive
terms. For LGUs with more than one (1) ICCs/TPs residing within its
Jurisdiction, all ICCs/IPs tribes in said LGU may agree on a term-sharing
agreements based on population ratio, or on whatever local zu',";zf{g_,refnem
they may deem suited and applicable to address the cultural pecularities in
that LGL.

The IPs mandacory representative can be replaced anveime by che
ICCs A AAPs whe selected him- her to the position in accordance with their
local guidelines on recall removal from office.”

"SECTION 12, Selection and Assumpiion to Office. The selection of
the particujar ICC/IP represencacive to the ilocal legislative council shail
he in accordance with the Local Guideline thar the concerned ICCs/TPs
shall adopr and promulgate, which considers the cvele of traditional or
local activities, and must be compliant to this Administrative Order hy
mmr;u}u'ng, at least, the following:

a. Title:

b, Definition of Terms;

i Selection  process  which  should mike o delinearion  of
representation to the levels of Barangay, Municipality, City and
Province;

d. Qualitications and Disqualitications;

e. Community Confirmation and Nomination;

£ Vacancyy Disciplinary Action;

a. Term of Oftice; Recall " Removal;
h. Special Provisions, if anv;

[ amendmene: and

J. Eftectivity Clause

For the purpose of ensuring uniformicy in the torm of the Local
Guidelines to be adopted by the concerned ICCs/IPs, the Office of
Empowerment and Human Rights (OEHR) shall develop and make
available a guide form.

Assumption to Office shall take place as soon as the selection process
is_tormally certified by _the concerned NCIP Regional Director. _upon
recommendation of the Provincial or Conununity Service Cencer head, as
the case may be, to be in accordance with this Administrative Order, and
the person chosen takes the appropriace oath before an authorized officer




and informs the appropriate body/ies of his/her assumption. (; Emphasis

Supplied)

"SECTION 13, Compensation and Benefits. Compensation,
benefits and other emoluments of the IP represnetative shall be the same
with that of the regular members of the concerned legislative bodoes as
prescribed in RA 7160 and other applicable laws. " (Empbasﬁv Supplied)

"SECTION 16. Duties of the Regional Office. It shall be the task of
the Regional Office to:

F: Evaluare the documents and resufts of the proceedings; if
found meritorious, it shall issue a Certificate of Affirmation (COA) to the
selected representative. QOtherwise, the same shall be returned ro the
recommending NCIP  Field Office with specific  instructions for
compliance,

b Submit to DILG for recognition a copy of its issued COA
of selected representative including all documents appurtenant thereto,
copy furnished the NCIP Central Oflice through the Office of
Empowerment and Human Rights (OFHR). " 7

Clearly from the foregoing, the ICC/IP representative to the local sanggunian
shall be selected in accordance with the Local Guideline duly adopted and
promulgated by the ICCs/IPs themselves. After said ICC/IP representative was
selected, the NCIP Regional Office shall issue a Certificate of Confirmation (COA),
and on the basis of such confirmation, this Department shall thereafter accord due
recognition to him/her,

Nowhere can we find in RA 8371, its Implementing Rules and Regulations,
and NCIP Administrative Order No. 001, series of 2009 a provision requiring the
prior adoption by the concerned local sanggunian of a resolution
recognizing/accepting the previously selected ICC/IP representative, or prior
acceptance by the local chief executive on the selected ICC/IP representative before
the latter is allowed to assume as ex-officio member of the local sanggunian. We
cannot also deduce the intent of our lawmakers on requiring the prior adoption of a
resolution by the local sanggunians or the acceptance of the mayor of the ICC/IP
representative and if ever this was the intent of the Congress, they should have
indicated it in clear and unequivocal terms.

As far as this Department is concerned, we opine that the adoption by the
concerned local sanggunian of a resolution recognizing/accepting the previously
selected ICC/IP representative, or prior acceptance by the local chief executive on
the selected ICC/IP representative is no longer required before the latter is allowed
to assume as ex-officio member of the local sanggunian. Our opinion is based on
the fact that such requisite would only render nugatory the power of the ICCs/IPs
to select their own representative according to their duly adopted local guidelines.
This is evident when, for instance, the local sanggunian would issue a resclution not
recognizing/accepting the previously selected ICC/IP representative or the mayor
would not accept the selected ICC/IP representative. It could never have been the
intention of RA 8371 to give wide latitude of powers to the local sanggunian or the
local chief executive to withhold their approval on their already selected ICC/IP
representative thereby holding the decision of the ICCs/IPs hostage to their sole

discretion.

With regard to your fourth query on the legitimacy of the selection of the
ICCs/IPs, we are of the view that this issue is already justiciable in nature.



Justiciable issues are those that require adjudication by the courts of law as to who
between the opposing parties have the better right over a given controversy.

ally, as to your fifth and final query, we are of the view that until the
representative was validly removed from office, either by ICC;’EP themseive
[ to their au“ﬁrlty (o 2 e ace the selected ICC/IP representative at an
time under SE'C'IU.I 11 of NCIP Administrative Order No. 001, series of 200 : TFE
upon proper judicial action ordering the ICC/IP's removal or suspension from office,
said ICC/IP representative should be given his compensation for services actuaily
rendered and other benefits appurtenant thereto
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May we emphasize that the concerned local sanggunian has to enact an
Ordinance providing for the appropriation of funds for the salaries and other
emoiuments to be given to the concerned ICC/IP re epresentative.

We hope to have addressed your concern accordingly.

Very truty yours,

ATTY. JESUS B. DOQUE v

Director I1I
[543

Copy furnished:
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Kabasaian, Zamboanga Sibugay
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